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. Overview

[1] luri Jose Anicio Da Silva [Applicant] seeks a stay of removal to Brazil, scheduled for

July 17, 2024, until the final determination of his application for leave and for judicial review
[ALJR] of a decision by an immigration officer [Officer] dated May 15, 2024 determining the
Applicant is not a member of the spouse or common-law partner in Canada [SCLPC] class

[Decision].
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[2] Having considered the material filed by the parties, and having heard the submissions of

counsel for the parties, | am granting the Applicant’s motion for a stay of his removal.

1. Context

[3] The Applicant is a citizen of Brazil. He entered Canada on February 15, 2020 using an
improperly obtained visa. The Applicant was found inadmissible due to misrepresentation. The
Applicant was issued an exclusion order. The Applicant failed to report for removal on February
16, 2020 and a warrant for his arrest was issued on February 22, 2020. As a result of a police
traffic stop, the Applicant was arrested on November 24, 2023, pursuant to the arrest warrant.

The Applicant was rendered a negative Pre-Removal Risk Assessment on February 28, 2024.

[4] The Applicant met his current wife - a permanent resident of Canada and a citizen of
Brazil - online. They met in person on October 31, 2021. The Applicant and his wife became
engaged in May 28, 2022, and they were married on August 27, 2022. After their marriage, the
Applicant and his wife moved in together. In September 2023, the Applicant submitted a

permanent resident application under the SCLPC class.

[5] The Officer determined that the Applicant and his wife/sponsor had submitted
insufficient documentation to demonstrate that they are in a genuine marriage and that they are

cohabiting.
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. Issues and Legal Test for Obtaining a Stay

[6] The only issue is whether a stay of removal should be granted in these circumstances.

[7] In order to obtain a stay, the Applicant must meet the tripartite test articulated by the
Supreme Court of Canada in Manitoba (Attorney General) v Metropolitan Stores (MTS) Ltd,
[1987] 1 SCR 110 [Manitoba], RJR-MacDonald v Canada (Attorney General), [1994] 1 SCR
311 [RIJR-MacDonald], and R v Canadian Broadcasting Corp, 2018 SCC 5, which is the test to
be applied to stays of removal: Toth v Canada (Minister of Employment and Immigration)

(1988), 86 NR 302, 11 ACWS (3d) 440 (FCA).

[8] A stay of removal is warranted only if all three elements of the test are satisfied, namely:
(i) the underlying application for judicial review raises a serious issue; (ii) the moving party will
suffer irreparable harm if the stay is not granted and the removal order is executed; and (iii) the

balance of convenience favours the granting of the order.

[9] The application of this test is highly contextual and fact-dependent. As the Supreme
Court of Canada explained, “[u]ltimately, the question is whether granting the injunction would
be just and equitable in all the circumstances of the case:” Google Inc v Equustek Solutions Inc,

2017 SCC 34 at para 1 [Google Inc].
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V. Analysis

A. Serious Issue

[10] The Applicant submits several serious issues with regard to the Decision. Among these
serious issues is that the Officer fundamentally misapprehended and ignored evidence before

them, including evidence regarding cohabitation and interdependency. Specifically:

e The Officer erred in finding the residential tenancy agreement submitted by the
Applicant and his wife as having expired, when it remains valid;

e The Officer failed to consider other relevant evidence regarding the cohabitation
including an updated letter from the couple’s landlord and a declaration from the
Applicant’s mother-in-law;

e The Officer erred by stating that the Applicant and his wife did not provide an
auto insurance policy when they did,;

e The Officer failed to assess evidence demonstrating a high level of
interdependency; and

e The Officer failed to clarify the standards of interdependency referred to as

“commonly expected in a marriage,” and adopted an unusually high threshold to
assess the evidence.

[11] The Respondent asserts that the Applicant fails to show any serious issue regarding the
Decision, and that disagreement with the weight of the evidence is not a serious issue. At the
hearing, the Respondent went through each of the documents the Applicant cited to point out
why the Applicant was “incorrect” in his submissions. The Respondent also submitted that the
Decision was reasonable because the Applicant did not discharge the onus of demonstrating that
the marriage was not entered into primarily for immigration purposes in light of his immigration

history.
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[12] I reject the Respondent’s submissions. First, it is not the Respondent’s job to reconstruct
the Officer’s reasons. What the Respondent offered as reasons were not noted anywhere in the

Decision.

[13] Second, I reject the Respondent’s submission that the Officer’s findings regarding the
issues of cohabitation and interdependency of the relationship were irrelevant given the Officer’s
overarching concern about the Applicant’s primary purpose of entering into the marriage. With
respect, the Officer clearly relied on their findings concerning cohabitation and interdependency
to arrive at their conclusion that the marriage was not genuine and was entered into for

immigration purposes.

[14] At this stage, the Applicant needs to only demonstrate that he has a fairly arguable case. |
find that at least one of the issues the Applicant raised with respect to the reasonableness of the
Decision is neither frivolous nor vexatious. As such, | find the Applicant has met the first prong

of the test.

B. Irreparable Harm

[15] Irreparable harm refers to harm which cannot be compensated in money; it is the nature
rather than the magnitude of the harm, which is to be examined: RJR-MacDonald at p. 341. In
the context of a stay of removal, the harm usually relates to the risk to the individual(s) of harm
upon removal from Canada. It may also include specific harm that is demonstrated in regard to
any persons directly affected by the removal, and who will be remaining in Canada: see Tesoro v

Canada (Minister of Citizenship and Immigration), 2005 FCA 148 [Tesoro] at para 28.
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[16] The law requires that irreparable harm be established based on evidence, not assertions or
speculation: Atwal v Canada (Citizenship and Immigration), 2004 FCA 427 at paras 14-15.
However, the test for irreparable harm is also not one of absolute certainty: Suresh v Canada

(Minister of Citizenship and Immigration), [1999] 4 FC 206 (CA) at para 12.

[17] Irreparable harm may arise from a risk to life, liberty, or safety that the individual would
be exposed to if removed to their country of origin: Begashaw v Canada (Minister of Citizenship
and Immigration), 2009 FC 462 at para 54, citing Sivakumar v Canada (Minister of Employment
and Immigration), [1996] 2 FC 872 (CA); Hernandez v Canada (Solicitor General), [1993] FCJ
No 950 (TD); Membreno-Garcia v Canada (Minister of Employment and Immigration), [1992] 3

FC 306 (TD); Suresh v Canada, 777 ACWS (3d) 163, 49 CRR (2d) 131.

[18] The Applicant raises several arguments to submit that the Applicant will suffer

irreparable harm if his removal is not stayed.

[19] First, the Applicant’s wife was recently diagnosed with Anxiety and Depression Disorder
and is on medication to alleviate her anxiety symptoms. The Applicant’s wife has a long history
of severe mental health problems due to domestic violence issues involving her birth father while
growing up in Brazil. The Applicant is the main person responsible for assisting his wife to
alleviate the symptoms of mental health issues and his wife will suffer irreparable harm to her

health condition if the Applicant is removed.
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[20]  Second, the Applicant’s wife cannot accompany the Applicant to Brazil due to fear of
further trauma, and the family will be separated should the Applicant’s removal not be stayed.
Maintaining the integrity of the family is a human right, recognized both domestically and
internationally. Canadian courts have also recognized the importance of family relationships:
see, for example, de Guzman v Canada (Minister of Citizenship and Immigration), 2005 FCA

436 at para 96.

[21]  Third, the Applicant and his wife will suffer irreparable harm with respect to their
attempts to conceive if he is forced to return to Brazil. The Applicant and his wife have been
trying to have children for some time and have an appointment with a fertility clinic on July 30,
2024. The Applicant’s removal will lead to further deterioration to his wife’s mental health

condition, which in turn will create further harm to her fertility treatment.

[22] The Respondent’s main argument is that irreparable harm must be assessed against an
applicant and not a third party, including a spouse. The Respondent cites RJR-MacDonald and
two older decisions from this Court, Jama v Canada (Citizenship and Immigration), 2008 FC
374 at para 19 and Kante v Canada (Public Safety and Preparedness), 2007 FC 109 at para 63. |
note, however, while the jurisprudence is mixed, the Court in some cases consider the issue of
irreparable harm as it affects an individual other than the applicant: see for example Tesoro at
paras 28, 33-45; Gallardo v Canada (Minister of Citizenship and Immigration), 2006 FC 1131 at
paras 39-40;; Awale v Canada (Public Safety and Emergency Preparedness), 2020 FC 1138 at
para 23; Del Arenal Puente v Canada (Public Safety and Emergency Preparedness), 2023

CanLl1l 23989;; Ledshumanan v Canada (Public Safety and Emergency Preparedness), 2021 FC
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1463 at para 54; Wilson v Canada (Public Safety and Emergency Preparedness), 2023 CanLlI

8302; and Essa v Canada (Citizenship and Immigration), 2024 CanLlIl 8212.

[23] The Respondent argued at the hearing that each case has to be assessed on its own merit.
The Respondent argued that in this case, the Applicant rests his evidence of irreparable harm on
his claim that his marriage is genuine. As the Officer already found the Applicant’s relationship
with his wife not to be genuine, this is not a case where the Applicant’s interest is intertwined

with a third party.

[24] 1 reject this submission as I find there are serious issues with respect to the Officer’s

findings. This calls into question the Officer’s conclusion about the genuineness of the marriage.

[25] The Respondent submits that the Applicant’s wife has a long-term medical history, but

there is no clear or non-speculative evidence to show irreparable harm in the short term.

[26] | disagree.

[27] The Applicant submitted substantial evidence to establish his wife’s mental health
diagnosis, their desire for having children and the steps they have taken to date, as well as the
impact of the Applicant’s removal on his wife’s immediate mental health conditions and their

fertility treatment, which demonstrates irreparable harm in the short term.
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[28] Further, by framing that the Applicant is asserting irreparable harm to his wife only, the
Respondent fails to address the Applicant’s submission that he too will suffer irreparable harm

due to the separation of his family and the adverse impact on him.

[29] I therefore find the Applicant has met the second prong of the tripartite test.

C. Balance of Convenience

[30] Inthe third branch of the test, the Court has to consider where the balance of convenience
lies, taking into consideration the public interest to be weighed together with the interests of

private litigants: Manitoba at paras 34, 38.

[31] The Respondent argues that the Court should not consider the Applicant’s stay motion as
he has come to the Court with unclean hands. I will consider the Respondent’s submissions on

unclean hands as part of the balance of convenience test.

[32] I start by acknowledging that there is public interest in ensuring the expeditious and

effective execution of a removal order.

[33] I also agree with the Respondent that the Applicant has an adverse immigration history in
light of the admissibility finding, the exclusion order, the Applicant’s failure to show up for his
removal, and the Applicant’s decision to stay underground until he pursued an application for

permanent residence.
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[34] I also note that through counsel, the Applicant’s submission to the Court does not fully
address his past immigration transgression, other than stating “I am very sorry for my mistakes in
the past and | have come to understand the importance of complying with the instructions |

receive from the authorities.”

[35] However, | observe that there is no information before me to suggest that the Applicant
has any criminal record. The information about the events leading to the finding of his
inadmissibility is also quite limited. Further, it would appear that by the time the warrant for his
arrest was executed, the Applicant had already initiated a process to regularize his status through
his application under the SCLPC class. The Applicant was released to his wife, presumably
because the Applicant was not deemed to pose any risk to the public, and was not found that he
would likely not appear for his removal. While these factors do not excuse the Applicant’s past
conduct, I am not convinced that the Applicant’s past transgression is SO severe as to justify the

Court’s refusal to hear the stay motion or to dismiss the motion on that basis alone.

[36] Against the Applicant’s questionable past conduct and the public interest in protecting the
integrity of the immigration system, | must also consider the interests and harm that would be
triggered by the Applicant’s removal. As the Applicant submits, and | agree, there is public
interest in promoting family reunification, one of the core objectives of the Immigration and
Refugee Protection Act, SC 2001, ¢ 27. I also note the irreparable harm that the Applicant’s wife
will suffer if the Applicant’s removal is not stayed, not only because of the impact on her mental

health, but that she would be separated from the Applicant for an indefinite period of time.
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[37] Finally, as the Applicant has already perfected their application record for the underlying

ALJR, the stay, if granted, would be for a short time period.

[38] Balancing all of the factors in this case, | find that the harm of removing the Applicant at
this point is greater than the harm caused by delaying the removal until the underlying ALJR is
resolved, and that a stay is justified in order to maintain the status quo. Taking into account all
the factors in this case, I also find that granting the motion would be just and equitable in all the

circumstances of the case: Google Inc. at para 1.
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ORDER in IMM-9005-24

THIS COURT ORDERS that the application for a stay of removal pending the

determination of the Applicant’s application for judicial review is granted.

"Avvy Yao-Yao Go"

Judge
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